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I. Introduction

This matter comes before the Court on the following motions:
(1) defendants Bruce Babbitt, Kevin Gover,' and Robert E. Rubin'S'
Consolidated Motion for Judgment on the Pleadings, and in the
Alternatiﬁe, Motion to Dismiss or Motion for Summary Judgment'on
Plaintiffs' Demand for Prospectiv; Relief; (2) Defendants'
Cénsolidated Motion to Dismiss Plaintiffs' Claim for Retrbspectifz
Relief; +(3) Defendants' Motion to Adopt Defendants' Sampling
Appfoach; and (4) Plaintiffs' Motion to Strike Extraneous
Materials. Upon consideration of these motions; along with both
parties' opposition, reply, and supplemental memoranda, the Court
will (1) DENY Defendants' ch§:1idated Motion for Judgment on the
Pleadings, and in the Alternative, Hofion to Dismiss or Métion foif

Summary Judgment on Plaintiffs' Demand for Prospective Relief

except that the plaintiffs' claims for a writ of mandamus against

'Kevin Gover, the current Assistant Secretary of the
Interior—Indian Affairs, is substituted as a party to this action
pursuant to FEp. R. Civ. P. 25(d) as the successor of Ada Deer, who
was an originally named defendant.



defendants Bruce Babbitt and Kevin Gover will be dismissed without
prejudice; (2) DENY .Defendants' Consolidated Motion to Dismiss
Plaintiffs' Claim for Retrospective Relief; (3) DENY Defendants'
Motion to Adopt Defendants' Sampling Approéch; and (4) 'DENY

Plaintiffs' Motion to Strike Extraneous Materials.

II. Facts

This class-action suit involves the government's alleged
mismanagement of Individual Indian Money (IIM) trust accounts. The
plaintiffs seek declaratory, injunctive, and mandamus relief
against the parties allegedly responsible for the administfation of
the trust. fThe defendants now move to dismiss the plaintiffs’
Complaint and for éummary judgment. These motions raise important
issues of jurisdiction, limitations, and administrative review.
The Court will deny the defendants' ﬁotion for summary Jjudgment as
pr;emature. In addition, the Court will deny all of the other
iuotions, except insofar as the defendants seek dismissal of the
piaintiffs' mandamus claims against the Secretary of the Interior,
Bruce Babbitt, and the ASsistant Secretary of the Interior, kevin

Gover. | e B
L As explained below, the cour_t;:; expects that it will be asked to
g’;:'ule at the summary judgment stage on various arguments put forward
by the defendants in their motion to dismiss. The Court's delayed
determination of these issues comports with the case law that
places restrictions upon a district court‘s. review at the motion to

dismiss phase. Moreover, a postponed determination of certain



issues furthers an orderly administration of justice, even though
the Court recognizes that there would be a certain advantage to
resolving all of these issues now.

The arguments presented by both parties demand a thorough -

understanding of the entire IIM trust account system. In this

system, the United States acts as trustee of accounts that hold

money on behalf of individual Indian beneficiaries. At the time
the plaintiffs? Complaint‘was filed in June 1996, these accounts
allegedly reflected @a balance of $450,000,000, with more than
$250,000,000 dollars passing through the IIM accounts each year.
Hence, the stated balances of the individual accounts should now
add up to nearly one billion dollars.

The IIM accounts hoid money that originates from various
sourées, but a majority of the funds are derived from income earned
off of individual land allotments. These allotments date back to
1934, pursuant to a United States government policy of breaking up
Indian tribes and tribal lands. In implementing this policy, the
bulk of the tribal lands were divided into tracts, generally of 80
or 160 acres. These tracts were patented to individual Indians,
with legal title held by the Jnited States as trustee., These land
allotments held in trust by the govermment generated income by the
lease of their grazing, fafmiﬁg, timber, and mineraL”fighfs.

On February 4, 1997, the Court certified the named plaintiffs
under Fep. R. Crv. P. 23(b) (1) (A) and (b)(2) as representatives of
a class consisting of all present and former beneficiaries of the

IIM accounts. This class apparently includes over 300,000 Indian
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individuals. The plaintiffs allege that the defendants are the
officers charged with the duties of carrying out the obligations of
trustee with regard to the IIM accounts. The plaintiffs further
allege that, as trustees, the defendants owe the plaintiffs typical
trustee duties. These alleged obligations include the duties of
maintaining an adequate accounting and records system,'investing
the funds in the accounts prudently, reporting to the
beneficiaries, and refraining from self-dealing.
Congress reconfirmed the defendants' duties with regard to the
VﬂxIIM accounts in 1994 by passing § 101 of the Indian Trust Fund
Management Reform Act, 25 U.S.C. §§ 162a(d). This act codified

several obligations of the Secretary of the Interior with regard to

the discharge of his trust duties.”’ See 25 U.S.C. § 162a(d) (Supp.

’section 162a(d) states that the Secretary of the Interior's
proper discharge of trust responsibilities includes:

(1) Providing adequate systems for accounting for and
reporting trust fund balances.

(2) Providing adequate controls over receipts and
disbursements. ‘

(3) Providing periodic, timely reconciliations to
assure the accuracy of accounts.

(4) Determining accurate cash balances.

{5) Preparinqw and.qsupplying account holders with
periodic statements of their account performance
and with balances of their account which shall be
available on a daily basis. ,

(6) ‘Establishing consistent, written policies and -
procedures for trust fund management - and
accounting.

(7) Providing adequate staffing, supervision, and
training for trust fund management and accounting.

(8) Appropriately managing the natural resources
located within the boundaries of Indian
reservations and trust lands.

25 U.S.C. § 162a(d).



- 1998) . Next, Congress created the ﬁosition,of Special Trustée“for
American Indians to oversee the trust administration process. See
25 U.S.C. § 4042. The Special Trustee holds a sub-cabinet level
position, appointed by the President with the advice and consent of
the Senate, and reports directly to the Secretary of the Interior.
Id.

The office of the Special Trustee  has three statutorily
mandated purposes: (1) “to provide for more effective management
of, and accountability for the proper discharge of” the Secretary
of the Interior's trust responsibilities to the Indian beople; (2}
to ensure that these reforms are carried out in a unified manner;
and (3) “t6 ensure the implementation of all reforms necessary for
the propgf:dischérge of the [Secretary of the Interior's] trust
responsibilities’ to the Indian people. Id. § 4041. Along with a
responsibility to submit to the Secretary of the Inﬁeriar and
Congress a comprehensive plan oﬁ how to properly and efficiently
digcharge the Secretary's trust responsibilities, the Special
Trustee was given generél oversight and monitoring duties with
regard to trust gdministration; See id., § 4043.

The Complaint alleges several instances of trust -
'mismanagément, all of which can Se grouped into two general

classifications—breach of trust® and interference with the Special

*The plaintiffs allege that the defendants have failed to keep
adequate records and install an adequate accounting systen,
destroyed records bearing upon their breaches of trust, failed to
account to the trust beneficiaries, and lost, dissipated, or

converted to the United States! own use the money of the trust
beneficiaries.



Trustee's duties.? The plaintiffs further allege that they have no
adequate administrative remedies, that they have requested the
defendants to comply with their obligations, and that they have
supported legislation that deals with the defendants' mismanagement
of the IIM accounts. Nonetheless, according to the plaintiffs,
because the defendants have failed to adequately discharge their
duties, they have initiated this lawsuit for prospecﬁzﬁe and
retrospective relief.

Based on these acts of trust mismanagement, the plaintiffs
seek five types of relief. First, the plaintiffs dé;ﬁ for a
declaration of defendants' trust obligations to the IIM account
beneficiaries, in addition to a declaration that the defendants
have breached and continue to breach these duties. Second, the
plaintiffs request that this court direct the agencies to bring
their accounting practices into édnformity with their trust
dbligations. -Third, the plaintiffs seek to.enjoin the defendangg
from hindering or interfering with the Special Trustee in the
cafryinq out of his statutory duties, including an order directing

the defendants to cooperate and facilitate the performance of those:

*The plaintiffs allege that defendants Babbitt and Gover have
prevented, combined, and conspired to prevent the Special Trustee
from carrying out his duties to correct unlawful practices and

procedures with regard to IIM accounting. The specifie acts of

interference complained of include the Secretary of Interior's
returning of uncommitted appropriated funds to the Treasury rather
than applying them to the Special Trustee's duties, refusing to
request adequate funds for the Special Trustee's work, preventing
the Special Trustee from preparing his statutorily mandated plan,
refusing to permit the Special Trustee from conducting necessary
surveys, preventing the Special Trustee's advisory board from
meeting, and refusing to permit the Special Trustee to employ
adequate staff and expert consultants.
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duties. Fourth, the plaintiffs request an accounting. Fifth, the
plaintiffs seek recovery for their court costs, experts' costs, andr
attorneys' fees.

The defendants seek a dismissal of the plaintiffs' claims on
three- grounds. First, therdefendants argue that this court lacks
jurisdiction over this matter for a variety of reasons. Next, the
defendants move for Jjudgment on the pleadings. Finally, the
defendants seek summary judgment on all of the plaintiffs' claims.
Because each of these challenges involves a different standard of

proof, the Court will summarily explain the standard implicated by

each motion. e~

III. The Standards Implicated by the Pending Motions

A. Motion for Summary Judgment |

Defendants have mqved for suﬁmary judgmenﬁ on each of the
plaintiffs' claims. Thé court will deny the defendants' motion for
'summary judgment in each regard as premature. The parties aré
currently proceeding under an ongoing discovery scheduling order
issued by this Court on May 5, 1998. To consider summary judgment
before the completion of this discovery would clear1y<£§iim§;oper

on the facts of this case. The plaintiffs are attempting to gather
o

“information necessary to defend various factual arguments asserted

by the defendants. The plaintiffs have filed affidavits .to this

effect, as required by Fep. R. Civ. P. 56(f).° Based on these

Rule 56(f) states:
Should it appear from the affidavits of a party opposing
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affidavits, it appears that the plaintiffs would not be able at
this time to present essential facts needed to justify their
position in this case. Therefore, because summary judgment would

be premature, the defendants' motion for summary judgment will be

denied.

B. Motion for Judgment on the Pleadings

A district court should render judgment on the pleadings
pursuant to Federal ,Rule of Civil Procedure 12(c) only if it is
clear that no relief could be g;anted under any set of facts that
could be proved consistent with the allegations. See Hishon v.
King & spalding, 467 U.S. 69, 73 (1984). All allegations contained
in the Complaint must be accepted as true. Hughes v. Rowe, 449
u.s. 5, 10 (1980). All factual doubts must be resolved and all
inferences made in favor of the plaintiff. Conley v. Gibson, 355
U.S. 41, 45-46 (1957). ‘However, légal conclusions, deductions or
opipions couched as factual allegations are not given a presumption
of truthfulness.” 2A MoORE'S FEDERAL PRACTICE § 12.07, at 63 (24 ed.
1986) (footnote omitted); see also Haynesworth v. Miller, 820 F.2d

1245, 1254 (D.C. Cir. 1987) (citing Eguling;&;_MQEl%gx,%278 F.2d
= s = =) §
252, 254 (D.C. cir. 1960)).°

3
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the motion [for summary judgment] that the party cannot
for reasons stated present by affidavit facts essential
to justify the party's opposition, the court may refuse
the application for judgment . . . .

FED. R. Civ. P. 56(f).
8 The standard of review implicated by a Rule 12(b) (6)
motion to dismiss is “virtually identical.” Haynesworth, 820 F.2d
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A. Subject Matter Jurisdiction and Sovereign Immunity

1. Parties' Arguments
The plaintiffs’ Complaint alleges federal question
jurisdiction under 28 U.S.C. § 1331, mandamus jurisdiction under 28
U.S.C. § 1361, and a waiver of sovereign immunity under 5 U.S.C. §§
701~706. The defendénts argue that the APA provides only a limited

waiver of sovereign immunity and that the plaintiffs' claims

. therefore must be analyzed under the APA's terms. Such an

analysis, in the defendants' view, reveals several conclusions.
First, Conqreés has committed the agencies' tasks with regard to
the IIM accounts to the sole discretion of the Secretary of the
Interior and the Special Trustee. Second, the defendants have
taken no agency action for the purposes of the APA. _Third, no
fi?al agency action exists under the APA.

| The piaintiffs respéhd by arguing that because their
préspective claim is for equitable relief—ji.e., a claim for
something ‘other than money damages” for the purposes of 5§ U.S8.C.
§ 702—the government has waived its sovereign immunity. Next, the
ﬁiaiﬂtiffs arguerﬁiat\aiﬁack of agency action or final agency

action presents no bar to their case for three reasons: (1) because

B

theirs' are claims of agency inaction, relying on a line of case

law generally standing for the proposition that agency inaction can

at 1254. Because the defendants have already filed an answeyr in

this case, their motion will be treated as a motion for 3udgment on
the pleadlngs where appropriate.

9



also serve as final agehCy'actioﬁ. See, e.qg., Eahgllﬁ_y+_ﬂﬁitgd
States, 863 F. Supp. 1, 4 (D.D.C. 19%4); (2) because the bulk of
their suit does not arise under the APA since they seek relief
based on equitable principles of trust law and the APA provides a
waiver of sovereign immunity in such actions; and (3) because, to
the extent the plaintiffs assert APA claims, the High Level
Implementation Plan and current accounting system provide
reviewable, final agency action.

In the end, the parties fuhdamentally disagree on the proper
characterization of this case. The plaintiffs assert that their
action is equitable in natufe, primarily arises under statutory and
federal'common law trust doctrines, and also states claims under
the APA,"- The -defendants implicitly Qeek to pigeon-hole the
plaintiffs' Complaint solely into the APA, although they provide no

support.for that fundamental proposition.’ Against this backdrop,

3

"The defendants choose to ignore the plaintiffs repeated
assertions, as expressed in both the plaintiffs' Complaint and
memoranda, that they aver claims under the APA and outside the APA.
Both types of actions are cognizable theories under the law. See
PAUL M. BATOR ET AL., HART AND WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL
SysTEM 1091-97 (3d ed. 1988). Professor Bator and his co-authors
have summarized this basic peoint in the following succinct manner:

The development of remedies against federal . . .
agencies follows two important paths. The first,
nonstatutory review, involves the system of remedies
generally available against any defendant in judicial
proceedings. The remedies may be derived from the common
law (as with . . . injunctions . . .). The second path,
statutory review, involves more specialized remedies
created by Congress for the distinctive purpose of
reviewing the actions of federal . . . agencies.

Id. at 1091. Under this scheme, a gccmmon law action for an
accounting or injunction based on a breach of trust theory would
fall under the first prong of nonstatutory review, and an APA

10



this Court must decide whether it lacks Jjurisdiction over any
portion of this matter and, assuming it does not, whether any of

the plaintiffs' claims are otherwise dismissible on the pleadings.

2. Applicable Law and Analysis

As a threshold matter, the Court notes that it has original
jurisdiction of the plaintiffs' suit for prospective relieéﬁbecause
it is a “civil action[] arising under the Constitution, laws, or
treaties of the United States.” 28 U.S.C. § 1331. Although the
defendants do not focus their jurisdictional attacks ohﬂzriginal
jurisdiction, instead relying on the doctrine of sovereign
immunity, the Court notes that the plaintiffs' claims arise from
rights allegedly granted to them by 29 U.S.C. § 162a and the
federal common law of Indian trust management. See infra section
IV(D)(Z) (explaining this same juris&ictional basis in the context
of retrospective relief). | -

Nonetheless, this Court must decide whether the doctrine of
sévereign immunity bars the plaintiffs' prospective action against -
the government. It is axiomatic that the United States may not b;”'.
sued without its consent. See Minngsg;g_g;_ﬂni;gd_szgtgﬁ, 305 U.S:V
382, 388 (1939). The plaintiffs point to the APA, 5 U.S.C. § 702,
as the applicable waiver of sovéreign immunity in *thiS' case; 

Section 702 states, in part, the following:

An action in a court of the United States seeking relief
other than money damages and stating a claim that an

review action would fall under the second prong of statutory
review. See id. at 1096.
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agency or an officer or employee thereof acted or failed
to act in-an official capacity or under color of legal
authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States

5 U.S.C. § 702. 1Issues of sovereign immunity in the context of

injunctive relief against federal officers of the United States
must be resolved with reference to § 702. See 59hnappg:;1;_£glgx,'
667 F.2d 102, 108 ‘(D.C. cir. 1981). Section 702 retains the
sovereign immunity defense in actions for injunctive relieﬁ only .
when another statute expressly or implicitly forecloses equi£able'
relief.® See _id. The § 70;ﬁwaiver of sovereign immunity in
actions seeking relief other than money damages against the
government also applies to claims brought outside the purview of
the APA, such as some of the claims involved in the case at bar.
See Chamber of Commerce v. Rejch, 74 F.3d 1522'; 1328 (b.C. cCir.

1996) (“The APA's waiver of sovereign immunity applies to any suit

- whether under the APA or not.” (citations omitted})); cClark v.

Library of Congress, 750 F.2d 89, 102 (D.C. Cir. 1984) (“Wwith
respect to claims for non-monetary relief, the 1976 amendments to

§ 702 of the Administrative Procedure Zct . . . eliminated the
«@%

Sas recognized by the Schnapger court, the legislative history
of § 702 provides abundant support for this interpretation. See S.
REP. No. 966, 94th Cong., 2d Sess., at 7«8 (“[Tlhe time [has] now
come to eliminate the sovereign immunity defense in all equitable
actions for specific relief against a Federal agency or officer
acting in an official capacity. . . .” (emphasis added)); id. at 2
(noting that § 702 was intended *“to eliminate the defense of
sovereign immunity with respect to any action in a court of the
United States seeking relief other than money damages and based on
the assertion of unliawful action by a Federal officer” (emphasis
added) ).

12
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sofereign. immunity defense in wvirtually all actions for non-
monetary relief against a U.S. agency or officer acting in an
official capacity.” (citations omitted)); Rosenburg v. Zech, 741
F.2d 1388, 1390 (“We are further bound by another decision of this
court holding that “the United States and its officers . . . are
not insulated from suit for injunctive relief by the doctrine of
sovereign iﬁununity."’ (quotinq Schnapper, 667 F.2d at 107));
Schnapper, 667 F.2d at‘ 108 (“The clarity and force of the
legislative history<leaves this court with no alternative but to
conclude that all gquestions of the amenability of a federal officer
to a suit for injunctive relief must be decided with reference to
'Section 702 . . . . And section 702 retains the defense of
sovereign immunity only when another statute expressly or
Aimplic-itly forecloses injunctive relief.” (citations omitted)});

m&m.&mu%mmm, 659 F.2d 243, 244 (D.C. Cir.

1981) (“[AJmended § 702 eliminates the defense of sovereign

immunity in actions for gspecific, nonmonetary relief . . . .7
(footnote and citation omitted)); see also supra note 7 (providing

the legislative history that explicitly states the intent of § 702

@was to waive sovereign immunity in “all equitable, actiens for

specific relief” against a”§edera{xpfficer acting in an official
capacity, with respect t; “ény action in a court. 8f the United
States.”).

The case law and legislative history with respect to § 702

clearly evince the federal government's consent to suit in the

present case. The plaintiffs' prospective request for an

13
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injunction is an action for relief “other than money damages.” The
plaintiffs have sued federal officers for actions taken, or not
taken, in their official capacity. Therefore, Congress has
directed that the plaintiffs' suit “shall not be dismissed nor
relief . . . denied on the ground that it is against the United
S8tates.” 5 U.S.C. § 702. Sovereign immunity does ﬁot bar the

plaintiffs’ sult seeking injunctive relief.’

*Defendants attempt, without citation, to tie the concept of
final agency action to the defense of soverelgn 1mmun1ty. See

Demang_igx_zrnsnegtlze_Bellet at 12 (“The [APA] . . . provides a
limited waiver of sovereign immunity. . Consegquently, the
plaintiffs' substantive claim and demand for relief must be
analyzed under the constraints of that statute.”) Although the
necessity of final agency action bears upon this Court's power to
hear a suit brought under the APA, it does not affect the Court's
sovereign immunity analy51s per se. Furthermore, the plaintiffs
rely on the APA for its waiver of sovereign immunity outside of the
APA-review context, as well. The plaintiffs do not solely seek
relief or review under the APA of the defendants' actions, and the
defendants have offered no persuasive reasons for why they must.
Hence, the defendants' attempts to fit a final-agency-action
inquiry into a sovereign immunity argument fails on two levels.
In addition, it appears the Supreme Court, in dicta, has
concluded that the government has waived its sovereign 1mmun1ty on
facts similar to the instant case. In United States v. Mitchell ,

463 :U.S. 206 (1983) (*Mitchell 1II"), beneficiaries of an Indian

trust fund ©brought suit against the government - seeking
retrospectlve monetary relief for alleged breaches of trust duties,
in part, derived from 29 U.S.C. § 162a. Id. at 227. In Mitchell
Il, the govermment contended that retrospective monetary relief was
inappropriate, but “that violations of duties imposed by the
various statutes may be cured by actions for declaratory,
injunctive or mandamus relief against the Secretary [of the
Interior], although it concedes that sovereign immunity might have
barred such suits before 1976." Id. Although the government has
chosen to take the exactly opposite tact in the case at bar, the
Suprema Court nonetheless recognized that “filn 1976 Congress

" enacted a general consent to such suits,” citing 5 U.S.C. § 702.

Id. at 227 n.32.

14



The defendants' contention that the administration 6f!its
trust duties is unreviewable because the duties are committed
solely to agency discretion also fails. Section 701 provides that
the provisions of the APA do not apply to the extent that “agency
action is committed to agency discretion by law.” 5 U.S.C. §
701(a) (2). Because the relevant waiver of sovereign immunity for
the present cése is a é;bvision of the APA, the Court must examine
whether the defendants correctly posit the amount of discretion
given to them by Congress.

The APA establishes a strong presumption of the reviewability'
of agency action. See Abbott Labs, v, Gardner, 387 U.S. 136, 140
(1967); - The statutory exemption to judicial review_of actions
falling within § 701(a)(2) is a “very narrow one.” Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).
Defendants seeking to invoke this exception must show by clear and
convincing evidence that Congress intended to restrict access to
judicial review. See id.; Ahhg;;_Lgth,l387 U.S. at 141. “The
législative histofy of the [APA] indicates that it is applicable in
those rare instances where ‘sfatutes are drawn in such broad terms
that in a giVen case there is no law to apply.'” Citizens to
Preserve Overton Park, 401 U.S. at 410 (quoting S. REp. No. 752,
“79th Cong., 1lst Sess., at 26 (1945)).

The defendants have failed to marshal sufficient evidence to
show that Congress intended to restrict judicial review of the
discharge of their trust duties. The defendants admit that

Congress never foreclosed judicial review explicitly, as it surely

15



could have. Instead, the defendants argue that the complexity of
the trust management system implicitly shows such a preclusion.
The defendants rely upon the statutory language of 25 U.S.C. § 162a
and 25 U.S.C. § 4042 but point to no legislative history to support
their position.

Although the Court agrees that the IIM accounting system is
rather complex, the statutory language relied upoﬁ-‘by the
defendants falls well short of evidencing a congressional intent to
preclude judicial review by any standard, much less under the
exacting clear and convincing standard provided by théESupreme
Court. For example, 25 U.S.C. § 162a(d), upon which the plaintiffs
base many of their claims, states that “[t]he Secretary's proper
discharge of the trust responsibilities of the United States shall
include (but are not limited to)” a list of typical trust duties.
25 U.S.C. § 162a(d) (emphasis adaed); sgé__alsg__sgpx§= note 1
(listing the various frust duties). It would have been diffic;;t
for Congress to choose less discretionary language with regard to
tﬁe trust duties sued upon in this case, despite the complexity of
the ITM accounting system. Moreover, the defendants do not attempt 
to prove and cannot show that thefe would be no law to apply in a-
judicial assessment of theﬁgbvernment's discharge of its trust
duties. As trustee, the gpvernment.would be held to theééame typesr-
of standards as all trustees and governed by the law of trusts:
See Mitchell II, 463 U.S. at 226. |

In sumn, the'defendants have failed to show that Congress

committed the trust duties sued upon solely to agency discretion as

16



a matter of law for the purposes of 5 U.S.C. § _701€a)(2j;
Therefore, the plaintiffs may rely on the APA's waiver of sovereign
immunity in actions seeking remedies other than money damages. Sege
5 U.8.C. § 702.
of course, a waiver of sovereign immunity does not end the
analysis. The defendants have based much of their motion for .
judgment on the pleadings on the premisé that the plaintiffs can
point to no reviewable final agency action, as required by 5 U.S.C.
§ 704 for actions brought under the APA. _
This argument fails for two reasons. First, the plaintiffs '
primarily assert a claim that ddes not implicate the APA. Instead,
~they sue under'thé.law of trusts for breaches of trust duties by
theltrustee whd, in this case, is the government. Again, the
Supreme Court has looked to this substantive body of law to define
the duties and remedieg afforded to.the beneficiaries of the Indian
trust relationship. s_e_e Mitchell II, 463 U.S. at 226. The
defendants have not contested the premise that the plaintiffs can
sue for breaches of trust duties based on legal authority outside
‘the context of the APA,'and the APA clearly allows such suité‘to be
brought. See Chamber of Commerce, 74 F.3d at 1328 (diggusséing the
defense of sovereign immunity ii?it applies to “any suit whether
; under the APA or not”); see also supra note 6. The defendants seek
from the beginning to constrain the plaintiffs' claims to the APA,
but such a characterization simply does not comport with the facts
alleged and the allegations set forth in the cOmplaiht. Therefore,

to the extent that the plaintiffs state a claim for equitable
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relief for breach of trust duties, the defendants' motion for
judgment on the pleadings must be denied.

Second, the plaintiffs also state a claim upon which relief
can be granted under the APA. The defendants admitted at oral
argument on the present motions that, to the extent the plaintiffs
seek review of the current High Level Implementation Plan, final
agency action exists, assuming that Congress continues to
appropriate funds for the-plan. See Transcript of October 8, 1998,
Motions Hearing at =24-25. The Court agrees. Whether Congress
chooses in the future to continue to appropriate money to the
Department of the Interior to execute the High Level Implementation
'Plan-doesanot affect its current finality under the APA. Thus, the
High Level Implementation Plan conétitutes final agency action.
| In addition, the accounting system that the governﬁent has
enacted and continues to use in the administration of the TIM trust
_providés this Court with reviewable final agency action for the
purposes of 5 U.S.C. § 704. To satisfy the requirement of finality
of agency action wunder the APA, a court must make two
determinations. First, “the action must mark the “consummation' of

. -gthe agency's decisionmaki&g process—it must nﬁt be ofg@gﬁerely
tentative or intarlocutorx\naturg;t Bgnng;;;_yL_spgax, 520 U.S.
154, 177-78 (1997) (citinrq mmmuwmg&_m
Waterman S.S. Corp., 333 U.S. 103, 113 (1948)). Second, “the
action must be one by which “rights or obligations have been

determined,” or from which “legal consequences will flow.” Id.

{citing Pori




Transatlantic, 400 U.S. 62, 71 (1970)). The defendants-contend
that neither of the elements have been met in this case. The Court
disagrees. |

Although the defendants surely can, and by their own admission
should, reform the IIM trust accounting system, the deficiencies.of
their present system do not defeat its review on the-grounds of
finality. The system chosen by the defendants is being used in the
administration of the plaintiffs' accounts. The fact that the
defendants have the power to change the system cannot render the
present system they have chosen to be one interlocutory in nature.
As the courts of the D.C. Circuit have recognized in the analogous
context of review of regulatory rulemaking, “[i]f the possibility
of unforseen amendments were sufficient to render an qfherwise fit
chalienge unripe, review could be deferred indefinitely.” Sabella
¥. United States, 863 F. Supp. 1, 4 (D.D.C. 1994) (quoting American
Pétroleum Inst, v. EPA, 906 F.2d 729, 739-40 (D.C. Cir. 1990)).
Moreover, the present case is distinguishable from a situation in
which an agency has taken a tentative position. See N_&tur,al
Resources Defense Council, Inc., v. EPA, 22 F.éd 1125, 1132-33 (D.C.
,Cir. 1994). The agency's accounting system has been and continues
to be implemented, and the plaintiffs have no choice but to have
their accounts:administered under it. Thus, the accounting sfstém
that has been chosen and used by the defendants to administer the

plaintiffs' IIM accounts cannot be said to be tentative or
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interlocutory in nature, thereby satisfying the first prong 6% the
finality analysis.®

As for the second element of the finality analysis, the
defendants do not put forward any serious argument to contest the
idea that legal consequences flow from their choice of accounting
methodology. Under the current legislative scheme, the plaintiffs
are legally éhtitled Eé the sums of money earned off of various
activities on their land, which is held in trust by the government.
The amount to which they are entitled is determined by the results
produced by the applicable accounting system. If a different, more’
accurate system were employed, the sums of money tec which each
individual plaintiff would be entitled would change.r Hence, the
defendants' choice of accounting methodology has direct, concrete
effects-bn the plaintiffé' rights. Therefore, the second prong of

the finality test has been established.

1"Dezfenflauflts cite m:_axL_y_._uaLmnal_Mld.uf_e_F_e_dLn 497 U.S.
871 (1990) for the proposition that final agency action is lacking.
Lujan, however, is clearly distinguishable from this case. In
Lujan, the Supreme Court held that no final agency action existed
when the plaintiffs challenged the Bureau of Land Management's
“land withdrawal review program.” Id. at 890. That so-called
program was not an order, regulation, or universe of orders or
regulations. Instead, the “program” was simply the name attached -
to the general activities of the agency, and the plaintiffs sought

to challenge generically all aspects of the program.

o In this case, the defendants have enacted a concrete
accounting system which it currently administers and which the
plaintiffs claim, under its APA allegations, constitutes arbitrary
and capricious action. The plaintiffs do not seek to generically
challenge the defendants' actions. The plaintiffs have named
specific actions, specifically the High Level Implementation Plan
and the current accounting systems, which have been administered
‘across the board”. Id. at 890 n.2. These agency actions are
final, ripe, and allegedly adversely affect the plaintiffs., For
these reasons, Lujian does not contemplate a different result.
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For these reasons, the defendants' argument that this case
presents'no final agency action to be reviewed fails. The High
Level Impleﬁentation Plan and the accounting system in place
provide this Court with reviewable final agency action.

In summary, the Court finds that it has jurisdiction to hear
this matter. The APA waives sovereign immunity for the pliintiffs'
prospective relief because it is not an action for mcney damages
and not otherwise dedicated to the discretion of the agencies by .
law. See 5 U.S.C. §§ 701(a)(2) & 702. Plaintiffs primarily assert
prospective equitable claims based on the law of trusts,'nét claims
under the APA. To the extent that the plaintiffs assert a
‘prospective claim under the APA, final agency action exists in the
form of the defendants' High Level Implementation Plan and current
accounting system. Therefore, the defendants' motion for judgﬁent

on the pleadings on these grounds will be denied.

B. Mandamus
1. Parties' Arguments
The defendants argue that mandamus is an inappropriate remedY_
in this case because the defendants' trust duties should not be
characterized as ministerial.mfln a nutshell, the defendants claim
that their duties as trustee cannot be ministerial bedﬁﬁse.of the
discretionary decisions involved 1in trust adminiétration.
Moreover, the defendants contend that the integral relationship

between budgetary limitations and the selection and timing of IIM

account reform measures preclude mandamus..
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The plaintiffs respond by arguing that the defendants'
obligation to institute the minimal standard practices (as
requested by the plaintiffs) is not a discretionary function.
Instead, they characterize the 1994 Indian Trust Fund Management
Reform Act, 25 U.5.C. §§ 162a(d), as a congressional divestiture of
discretion, characterizing the duties enunciated in that act- as

mandatory, at least at their most basic level. See_ supra note 1.

2. Applicable Law & Analysis _

Mandamus may properly issue “only where the duty to"be'
performed is ministerial and the obligation to act peremptory, and
clearly defined. The law must not only authorize the demanded
action, but require it; the duty must be clear and undisputable.”
Littlewolf v. Hodel, 681 F. Supp. 929, 949 (D.D.C. 1988) (quoting
11Lh_BggiQnalwQ9rn;_z*_DniLgd_statgs_ngntL_Qt_intgrigx,-654 F.2d
758, 760 (D.C. Cir. 19§0) (quoting United States ex rel. Mclennan
Y. Wilbur, 283 U.S. 414, 426 (1931))), aff'd, 877 F.2d 1058 (D.C.
Cir. 1989). For a duty to be classified as ministerial, it must be
“so plainly prescribed as to be free from doubt and eguivalent to

a positive command.” Wilbur v. United States, 281 U.S. 206,5218-19
i
(1930) .
s .
All of the cases brought to the attention of the Court and
found upon its independent review show that a writ of mandamus

clearly would be an improper remedy with regard to the discharge of

the defendants' trust duties. In Littlewolf, for example, a group

of Indian plaintiffs brought a class action suit, in part, te
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enforce certain trust duties owed to them under the General
Allotment Act of 1887, 24 Stat. 388. The General Allotment Act
made the government legal trustee of Indian lands that were to be
converted from reservation to individual allotments. Like the
-claims presented in the case at bar, the plaintiffs alleged that
. the trustee breached a standard trust duty.'! The court treated the-
‘plaintiffs' claims as a petition for writ of mandamus and granted
summary judgment for the defendants. In rejecting the plaintiffs'’
claims, the court held:
Neither a specific ministerial duty nor a congressional
intent to create such a duty marks this case. Rather,
plaintiffs seek to compel defendants to exercise their
discretion with respect to their trust duties in a
particular manner. Mandamus cannot compel this.
Littlewolf, 681 F. Supp. at 949. Just as the government owed the
Littlewolf plaintiffs a specific trust duty, the government owes
similar trust duties in the case at bar. But, as the Littlewolf
court recognized, the mere existence of a duty does not make it
ministerial in nature. Accountings cannot be said to be any more
ministerial than heirship determinations.
The Court of Appeals for the Ninth Circuit has reached a
-z “#similar conclusion. In Moose v¥ United States, 674 .E.2d4%1277 (9th
Cir. 1982), members of the Southern Paiﬁte Indian tribe brought a
class action suit to, in p;rt, seek a writ of mandamus to compel

the government t6 recalculate each plaintiff's share of investment

accounts held in trust by the governmment. See id. at 1284. The

1Tn Littlewolf, the trust duty at issue was the duty to make
heirship determinations.
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plaintiffs contended that the government had mismanaged their
shares of the fund and sought a writ of mandamus to compel the
government to carry out its trust duties. In affirming the

district court's dismissal of the mandamus counts, the Ninth

Circuit held:

Mandamus . . . is proper only where the claim its
proponent seeks to enforce is clear and certain and the
duty of the government official is ministerial and “so
plainly prescribed as to be free from doubt.” That is
not the situation here. If the government is held to
have breached its trust responsibilities, it will be for
the district court, in the first instance, to determine
the corrected value . . . .

Id. at 1284 (quoting Lee Pharmaceuticals v. Kreps, 577 F.2d4 610,
618 (9th cir.'197a); Jarrett v. Resor, 426 F.2d 213, 216 (9th Cir.
1970) ).’ The Moose analysis highlights the figurative gap between
the existence of a trust duty and a ministerial duty. Discretion
fills the interstice between these two points, and mandamus cannot
igsue as to discretionary, non-ministerial functions.

| .In sum, the Court magfees with the assessments of the
Littlewolf and Moose courts. Although both parties agree that a
trust relationship exists between them and that such a relationship
carries certain duties, they disagree on the scope and contours of
ﬁtherduties. Evéi'if éhese duties-have been 5réache&, as the

plaintiffs allege, they can hardly be said to be ministerial in

R

“The plaintiffs do not address this case law in their brief.
Instead, the cryptically refer to McNulty v. Natiopnal Mediation
Bd., 18 F. Supp. 494 (N.D.N.¥. 1936), stating that their mandamus
c]-.aim should be treated as a mandatory injunction. Although
McNulty certainly stands for the proposition that a mandatory
injunction is “like a mandamus in all essential respects,” that
proposition does not help the plaintiffs. Jd. at 504.
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nature. Indeed, part of the relief sought by the plaintifés in
this case is “a decree construing the trust obligationsllof
defendants.” Plaintiffs' cComplaint at 26. . That such a
determination needs to be made supports a finding of the non-
ministerial nature of the duties involved. Therefore, because the
dutiés alleged by the plaintiffs in this case cannot be construed
as ministerial, they h;ﬁe failed to state a claim.upon which relief

can be granted. The defendants' motion to dismiss the plaintiffs’'

claim for mandamus will be granted.

B. Permanent Injunction

Tﬁe pEain#iffs have challenged the issuance of a permanent
injunction only on jurisdictional and summary judgment grounds.
For the reasons stated above, their motion will be denied in both
-regards. See supra section IV(A) (2) (rejecting the defgndants'
jurisdictional argument) & subpart III(A) (denying the defendants'

motion for summary judgment as premature).®

Brhe Court recognizes, however, that two important issues will
need to be resolved at the summary judgment stage with regard to
"the plaintiffs' request for a permanent injunction. First, the
Court expects to address the effect of the plaintiffs' APA claims
on the availability of a permanent injunction. Seg 3 KenNnNeTH CULP
DAVIS, ADMINISTRATIVE LAwW TREATISE § 18.4, at 180 (1994) (discussing
generally the availability of a permanent injunction when a legal
remedy, such as statutory review is available). Second, the Court
will need to address the availability of a mandatory injunction in
light of the Court's holding today on the issue of mandamus. See
id. § 18.4, at 180-81 (discussing broadly the parallel analysis
between mandatory injunctions and writs of mandamus).
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C. Failure to State a Claim Upon Which Relief Can be Granted
for Interference with the Special Trustee by the
Secretary of the Interior
1. Parties' Arguments
The defendants afgue that the plaintiffs' Complaint wholly
fails to state a claim upon which relief can be granted in regard
to the Secretary of the Interior's alleged interference with the
. Special Trustee's dischérge of his duties for two reason;? First,
in short, the Complaint only makes conclusory, false statements of .
fact. Second, the governmental actions alleged in the Complaint
were statutorily mandated and are not subject to judiéiQI review
under Lincoln v. Vigil, 508 U.S. 182 (1993). Both of these attacks
focus upon fhe following allegations averred in the.Complaiﬂt: (1)
“falt the close of Fiscal Year 1995, [Interior] had $24,000,000 in
uncdmmitted appropriated funds which could have been reprogr&mmed
with the approval of congressionalwcommittees and applied to the

-

work of the Special Trustee; rather than apply such funds, ﬁhey
retnrned them to the Treasury.” Plaintiffs' Complaint § 31(a); and
(2) the defendants “refused to request adequate funds for Fiscgl 7
Year 1996 for the work of the Special Trustee mandated by the 195;_“
Act.” Id. T 31(b).
2. Applicable Law & Anélysis =

The defendants' first argument—that the plaintiffs fail to
state a claim because their Complaint alleges only conclusory
statements—must fail for two reasons. First, the statements

alleged in the Complaint are far from conclusory. The plaintiffs
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allege specific ways in which they believe the Secretary of the‘
Interior interfered with the Special Trustee's. discharge of his
duties. See supra note 3. The fact that these specific statements
of fact may be “bald assertions” or lack “evidentiary support,“'is
irrelevant for the purposes of a motion for Jjudgment on the
pleadings analysis. The Court must take these allegations in the -
Complaint as true at this point. See Hughes, 449 U.S. at 10.

The defendants' second argument—that the aforementioned
governmental actions are inherently unreviewable and committe§ to
agency discretion as a matter of law under Vigil—must also fail-ét'
this juncture. In Vigil, a g¥oup of handicapped Indian children
eligible.fof mediéal services at a regional health clinic brought
- suit against the government to prevent the Director of Indian -
Health Services from canceling the program.  The regional program
had been funded by a l?mp—sum apprépriation from COngress; and the
Director had decided to shift the expenditure to a nationwide
program. The Supreme Court held that “as 1oﬁg as the agency
‘allocated funds from a lump-sum appropriation to meet permissible
statutory objectives,” the allocation was an unreviewable bﬁdqetary
decision. Id, at 193, B
Because the Cburt is curggptly presented with a motion for
‘judgment on the pleadings, it is factually restricted to the
allegations of the Complaint. While the Complaint provides various
specific allegations in order to state a claim, it does not provide
the factual intricacies necessary to make a determination under

Vigil. Without such information, the Court cannot say that the
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plaintiffs have failed to state a claim upon which relief can be
granted. This is not to say, however, that Vigil will not preclude
review of the allegations that implicate budgetary decisionmaking.
For example, if the funds allocated to discharge the trust
administration duties were provided in a lump sum by Congress, and
the defehdants' actions were done to meet permissible statutory
objectives, Vigil clearly stands for the proposition that an
agency's budgetary aliocation would be committed to agency
discretion by law. » See Vigil, 508 U.S. at 192. The problem with
the defendants' argument is that it should be asserted in a
summary Jjudgment motion once the undisputed facts necessary for the
Court to make its determination may be considered. For the
purposes of its motion for judgment on the pleadings, however, the

defendants' motion must be denied.

D. Failure to State a Claim Upon Which Relief Can be Granted
Against the Secretary of the Treasury

1. Parties* Arguments
The Complaint alleges that the Secretary of the Treasury ‘is
e ‘gcustodian of the moneys._’%j;n JIM accounts, is p%?spoxg-s,i,gble for

maintaining certain records in connection therewith, and has
N -

e

certain investment reépoﬁsibilities with respect thereto.”
Plaintiffs' complaint 9§ 15. The defendants contend that the
plaintiffs' claims aéainst.the Secretary of the Treasury must be
dismissed for the following reasons: (1) “This allegation

inaccurately portrays the extremely limited role of the treasury
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with respect to moneys contained in the IIM account”; (2) the
Secretary owes the plaintiffs no independent statutory duty and
therefore this Court does not have jurisdiction; and (3) any duties
the Secretary owes are nondiscretionary and have been properly
discharged. The plaintiffs do not respond to the defendants!

arguments on this point.

2. Applicable Law & Analysis

The Court has jurisdiction to consider the plaintiffs' claim
against the Secretary of the Treasury because the claim arises
under the statutory law and common law of the United States. §See
28 U.S8.C. § 1331. The defendants admit that the Secretary of the
Treasury owes certain—though limited—obligations in dischérging the
government's trust administration duties. See 25 U.S.C. § 16la(b).
'Tﬁe plaintiffs aver that these obligations have been breached. Sece
EﬁﬁingiﬁﬁgLﬂggmplainL_j 15. Therefore, the plaintiffs' clains
arise under statutory law. Moreover, as séveral courts have
recognized and as the plaintiffs allege, allegations of breach of
trust against government officials With regard to  the
. administration of Indian trusts arise under the federal common law.
See Oneida Indian Nation v. County of Oneida, 470 U.S. 226, 233
(1974) (explaining that federal question jurisdiction existed in“an
ejectment action brought by Indian plaintiffs based, in part, on
federal common law); Vizenor v. Babbitt, 927 F. Supp. 1193, 1199
(D. Minn. 1996) (holding that, in a suit against the Secretary and

Assistant Secretary of the Interior for breach of trust, the claims
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arose under federal common law)f Hhi;g_zL_Ma;;hgﬂs, 420 f.’%upp.
882, 887-88 (D.S.D. 1976) (holding that allegations of breach of
trust against the government in a suit brought by Indian plaintiffs
invoked federal gquestion jurisdiction under federal common law) .
Actions arising under federal common law fall within the general
federal question jurisdiction conferred by 28 U.S.C. § 1331.
Illinois v. City of Milwaukee, 406 U.S. 91, 100 (1972). The
Supreme Court has repeatedly upheld the existence of a trust
relationship Setween the government and the Indian people. See,
e.g., Mitchell II, 463 U.S. at 225. The plaintiffs allege that the
government, including the Secretary of the Treasury (to a limited
extent) has breached these recognized duties. Therefore, because
the plaiﬁtiffs' allegations against the Secretary of therTreasury
arise under the statutory law and common law of the United States,
this Court has ‘arising under” jurisdiction over the'plaintiffs'
claim. - |

_ The defendants' first and third arguments have already been
addressed, in slightly different contexts. Both arguments must be
rejected in the context of a motion to dismiss. The defendants'
first argument—that the plaintiffs' Complaint in fact inaccurately
portrays the. Secretary of thé Treasury's role in trust
- administration—must be rejected because, for the purpéses of a
motion for Jjudgment on the pleadings, the Court assumes the
‘allegations in the Complaint to be true. See Hughes, 449 U.S. at
10. The defendants' third argument—that mandamus would-be improper

with regard to the Secretary of the Treasury because his duties are
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nondiscretionary—must also be rejected. The plaintiffs allege that
the Secretary of the Treasury owes them certain duties and that
these duties have been breached. The defendants admit that the
Secretary of the Treasury owes certain duties, but contend that the
Secretary has no discretion in carrying out these duties.
Nondiscretionary duties, however, are exactly the type for which
mandamus must be sought. See Mclennan, 283 U.S. atizzo. The
defendants can assert at the summary judgment stage that no genuine
issue of material facts exists as to whether the Secretary of the
Treasury breached any of fhose duties, but for the purbgées of a
motion for judgment on the pleadings, their nondiscretionary nature
does not preclude the plaintiffs from seeking mandamus relief.

Therefore,. the defendants' motion to dismiss the plaintiffs!

mandamus claims'against the Secretary of the Treasury must be

denied.

The plaintiffs' request that this Court grant thém;.
retrospective relief in the form of an accounting. The'défendanté~
move for judgment on the pleadings for three reasons: (1) sovereign
immunity; (2) statute of 1limitations; and (3) "~ laches. The

war

defendants' motion will be denied.
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A. Sovereign Immunity
1. Parties' Arguments
Defendants contend that the United States has not consented to
be sued in fhis -court on the plaintiffs' retrospective claim .

because it is one for money damages greater than $10,000. In the

- defendants' view, the plaintiffs have simply tried to characterize - -

their claim as one for equitable relief when they truly want money
damages. The plaintiffs allege that their requested relief is
equitable and that the APA therefore waives the defendants'

sovereign immunity defense.
2. Applicable Law & Analysis 4

In determiﬁing'whether the United States has consented to be
sued in a féderal district court in this case, the crucial issue
becomes whether the plaintiffs’ reéuested retrospective rémedy of
an accounting is an equitable, specific claim, or whether it is
simply a money damages claim in disguise.. Given-the allegations
contained in the Complaint and, importantly, certain
representations of the plaintiffs' counsel, the Court holds that
the retrospective allegations of the Complaint seek,soMely an

accounting. Thus, the plaintiﬁgg do not seek money damages.

“Defendants assert that if this suit is found to be one
seeking monetary damages, the Court of Federal Claims would have
proper jurisdiction under 28 U.S$.C. § 1491. The defendants also
admit that this court would have jurisdiction of a claim for money
damages under the Little Tucker Act if the plaintiffs limited their
claims to $10,000. See 28 U.S.C. § 1346(a) (2).
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To bring a claim against officers of the United States in a
district court, the plaintiff must show that the court has subject
matter jurisdiction and that the United States has waived its
sovereign immunity. See Transohio Sav. Bank v. Director, Office of
Thrift Supervision, 967 F.2d 598, 607 (D.C. Cir. 1992). As
previously discussed, the plaintiffs have met their burden of-
showing subject matter jurisdiction in this suit because their
‘action arises under the 1aw of the United States—both statutory and
common. To prove a waiver of sovereign immunity under § 702 of the
APA, however, the plaintiffs' claim must be one seeking relief
“other than money damages.” 5 U.S.C. § 702. Because the plaintiffs
have only alleged a waiver of sovereign immunity under the APA,
their action must be dismissed if they cannot meet their Burden of
-shbwing that thEir case falls within tha£ section's parameters.’®

In short, the parties-disagree on exactly what relief the
plaintiffs seek. It appeafs thaf the dispute boils down to two
cr%tical points. First, the plaintiffs undoubtedly ask for an
accounting. The plaintiffs allege this in their Complaint, see
Plaintiffs' Complaint at 26, and this allegation surely can not be

. - geontested by the defendants. The second issue—and the trye point

15Although the plaintiffs mention 28 U.S.C. § 1331 and 28
U.s.c. § 1361 in their Complaint, these statutes do not constitute
waivers of sovereign immunity. See Swan v. Clinton, 100 F.3d 973,
981 (D.C. Cir. 1%9s6) (holding that 28 U.S.C. § 1331 does not
constitute a waiver of sovereign immunity); Public Citizen v,
Kantor, 864 F. Supp. 208, 213-14 (D.D.C. 1994) (holding that 28

U.5.C. § 1361 does not waive the federal government's sovereign
immunity).
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of impasse—is whether the plaintiffs seek anything beyond an
accounting.

The plaintiffs asserted at oral argument on this motion that
all of the money that should be held collectively in their IIM
accounts 1is already there; the plaintiffs simply contend the
individual account balances are misstated. By way of analogy, the
plaintiffs liken the status of the accounts to the loss of a
checkbook. That is, the money is in the account but the ledger
cannot be properly kept, so the stated balance is incorrect. 1In
the plaintiffs' view, they only seek to balance the checkbook, not
add any money to the checking account.

Defendants, on the other hand, contend that “[i]t appears . .
. that Plaintiffs do not simply desire to have their accounts
restated; they desire a cash infusion for any shortfalls disclosed
through the statistical analysis.” Defendants' Conseolidated Motion
t& Dismiss Plaintiffs' Claim for Retrospective Relief at 3. The
defendants argue that the language of the Complaint supports their
position. To be specific, the defendants concerns arise from the
plaintiffs' statements that they seek to be “made whole” and that
.this lawsuit is one for:fbreach of trust.” Plaintiffs' Complaint
at 2, 27.

The defendants concerns, although understandable,‘>ake
unwarranted. The plaintiffs have repeatedly and expressly stated
that their Complaint does not seek an additional infusion of money
or other damages for other losses, but rather requests only an

accounting. See Transcript of October 5, 1998, Motions Hearing at
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39 (“{The government] also like[s] the phrase that we're seekiﬁg an
infusion of money. That's just not what we're seeking. We're not
seeking any new or additional money. The money is there. The
amount is misstated. We seek to adjust the statement of the
amount.”) The Court will construe the Complaint in that light.
This. is a reasonable construction of certain ambiguous phrases
-contained in the Complgint upon which the defendants focus, such as
“preach of trugy’and'mmde whole.” Although the Complaint contains
other references that could presumably lead to compensatory
relief,’ the plaintiffs have plainly stated that they only seek an
accounting, not a cash infusion. Thus, the defendants' argument
supportlng thelr motion to dismiss on this point is moot."” Because
the plaintiffs do not ask this Court to order the government to
make cash infusions into the IIM accounts to recompense the
plaintiffs for lost or mismanaged funds, but instead ask this Court
solely‘for a declaration of the defendants' trust duties and an

accounting of money already existing in the account, the Court will

“For example, the Complaint states that “[b]y this action [the
plaintiffs] . . . seek . . . [an order] to direct [the defendants]
to restore trust funds wrongfully 1ost digsipated, or converted.”
Blaintiffs' Complaint q 4.

Because the plaintiffs admit that they do not ask this court
“to order cash infusions into the account for lost or mismanaged
funds, this case does not present an “artful pleading” problem. An
artful pleading problem exists in the context of making a
determination on whether the plaintiffs truly seek money damages or
specific relief when the plaintiffs ask for cash infusions but
allege their action in terms of equitable relief. In the present
case, the defendants claim that a cash infusion is really the
gravamen of the plaintiffs'" Complaint. The defendants' £fear,
however, is belied by the plaintiffs' express concession that they
dc not ask this Court to take such an action.
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deem the plaintiffs' Complaint to state such a claim in that regard
only. Given the representations made by the plaintiffs, the Court
deems any other language in the Complaint that could be construed
to the contrary to be information unnecessary to sustain the
plaintiffs' claim for an accounting.'® The Court is not presented
with a request to order money damages to the plaintiffs or to add

to the collective balance of the accounts, so the Court cannot

possibly grant such relief.

Although the bulk of the defendants' Jjurisdictional challenge
relies on the foregoing rejected argument, the Court ﬁn;t still
consider the defendants' contention that the plaintiffs' action for
an accounting does not fall within the waiver of sovereign
immunity. As stated above, this determination turns on whether the
plaintiffs' retrospective accounting action is the equivalent of
one for money damages.

-

Case law has “long recognized the distinction between an

adtion at law for damages—which are intended to provide a victim

BFor the sake of clarity, and because the Complaint does -
contain statements that are clearly irrelevant to the relief the
plaintiffs proclaim to seek, the following references are stricken
from the Complaint: (1) “[T]he true totals would be far greater

than those amounts, but for the breaches of trust herein- complained..... -

of.” Plaintiffs! Complaint § 2; (2) “[Defendants] have lost,
dissipated, or converted to the United States' own use the money of :
the trust beneficiaries.” Id. § 3(d); (3) "and to direct [the
defendants] to restore trust funds wrongfully lost, dissipated, or
converted.” Id., § 4; (4) “Failure to exercise prudence and observe
the requirements of law with respect to investment and deposit of
ITM funds, and to maximize the return on investments within the
constraints of law and prudence.” Id, 21(g). The elimination of
these references conforms the Complaint to the plaintiffs' theory
of their case and eliminates the basis for the government's
concerns that the plaintiffs are asking this Court to order a cash
infusion into the accounts.
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with monetary compensation for an injury to his person,rproperty,
or reputation—and an equitable action for-spécific-relief—which may
include an order providing for . . . “the recovery of specific . .
. monies.” :Ld,. at 893 (gquoting Larson v. Domestic & Foreign
Commerce Corp., 337 U.S. 682, 688 (1949)). The distinction between
the two, however,' has been elusive. As the Supreme Court
recognized in Bowen v. Massachusetts, 487 U.S. 879 (1988), the D.C.
Circuit Court of Appeals' application of the distinction between
money damages and specific relief to § 702 of the APA.“ﬁerits-
guotation in full.” Id. at 8%4. 1In Mg;xl@nd_lﬁﬁﬁjLJEﬁ_Hﬂmén'
s, 763 F.2d 1441

(1985), Judge Bork stated:

We begin with the ordinary meaning of the words
Congress employed. The term “money damages,' 5 U.S.C. §
702, we think, normally refers to a sum of money used as
compensatory relief. Damages are given to the plaintiff
to substitute for a suffered loss, where as specific
remedies “are not sgubstitute remedies at all, but attempt
to give the plaintiff the very thing to which he was
entitled.” Dav B. DoBBS, HANDBOOK ON THE LaAW OF REMEDIES 135
(1973). Thus, while in many instances an award of money
is an award of damages, “[o]ccasionally a money award is
also a specie remedy.” Id. Courts fregquently describe
equitable actions for monetary relief under a contract in
exactly those terms. . . .

In the present case, Maryland is seeking funds to
which a statute allegedly entitles it, rather than money
in compensation for the losses, whatever they may be, -
that Maryland will suffer or has suffered by virtue of
the withholding of those furids. If the program in this
case involved in=-kind benefits this would be altogether
evident. The fact that in the present case it is money
rather than in-kind benefits that pass from the federal
government to the states (and then, in the form of
services, to program beneficiaries) cannot transform the
nature of the relief sought—specific relief, not relief
in the form of damages.”

Id. at 1446.
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The principles of the distinction between money damages and
specific relief, as enunciated in Bowen, show that the plaintiffs®
claim for an accounting is indeed one for specific relief. The
plaintiffs do not ask this Court to compel the defendants to pay
money to substitute for losses resulting from the mismanagement of
the IIM accounts. Nor do they ask the Court to order a cash
infusion into the IIM trust system. Instead, the plaintiffs ask
only for a declaration that the defendants have breached their
trust duties and a=»decree ordering the defendants to properly
account for the money that aiready sits in the trust fund to which
the plaintiffs are beneficiaries. These facts belie any claim that
the plaintiffs' requested remedy is for money damages.

Instead, the plaintiffs seek an accounting of money already

owed to them and held in trust by the defendants. They claim this

right under the statutoty provisions of 29 U.S.C. § 162a and trust

law. Hence, the plaintiffs ask the Court to grant them the very

- thing to which they are allegedly entitled—an accounting of money

existing in the IIM trust fund. See Marvland Dep't of Hum,
Resources, 763 F.2d at 1446. This request must be classified as
gpecific because it is in ngﬁyaygcompensatory or substitutdomary in
nature. Therefore, the plaiQtiffs §9 not assert a claim for money
damages. Claims “other th;n for monef damages” may proceed against
the government under 5 U.S8.C. § 702, the government's waiver of
sovereign immunity in such actions.

The line of case law stating that the remedy of accounting is:

an equitable one further supports the conclusion that the
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plaintiffs' requested relief is one for specific relief, as opposed
to one for money damages. See e,d., Dairy Queen, Inc. v, Wood, 369
U.S. 469, 478 (1962) (noting that a suit for an accounting is
eqguitable in nature but holding that the plaintiff's case was
actually one for a money Jjudgment under a breach of contract
' theory); American Universal Ins. Co. v. Pugh, 821 F.2d 1352, 1356
(9th Cir. 1987) (“[A]ln accounting is an equitable remedy.” (citing
In_re Energy Resources Co., 49 B.R. 278, 282 (D. Mass. 1985));
MWLMW%, 766
F.2d 1007, 1011 (7th Cir. 1985) (“Because an accounting is an
equitable remedy, a court has broad discretion to determine whether
it is appropriate to order an accounting.”); Medtronic, Inc. v,
Intermedics, Inc,, 725 F.2d 440, 443 (stating that “[a]céountings
were deemed inherently equitable in cases between §artners and
others in particular relationships”). The question of whether an
accounting is equitable or legal in nature can be a complicated
one. See Medtronic, Inc., 725 F.2d at 443 (“Although accounting is
conventionally described as an equitable remedy . . . the
historical (and contemporary) picture is more complicated.”). But
Post;of the moreﬁgifﬁicglt cases, like cases iqvplvinq “artful
pleading,” involve dlaims for an “accounting” that réally ask for a
money judgment under some other legal theory that already provide"s
a legal remedy. In the case at bar, however, the plaintiffs seek
an accounting under the basic fiduciary relationship governed by
the law of trusts. This type of accounting is a standard egquitable

© remedy within the law of trusts, in which the beneficiaries seek to
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compel the trustee account for his stewardship of the truét”}es.
See G. BOGERT, THE LAW OF TRUSTS AND TRUSTEES §§ 963-68 (rev. 24 ed.
1983). Therefore, for the reasons stated above, the substance of
the plaintiffs' request for an accounting must be construed as an
equitable action, not one for money damages. For this reason, the
plaintiffs' retrospective claim falls under the govermment's waiver
of sovereign immunity in 5 U.S.C. § 702.

B. Statute of Limitations

1. Parties' Arguments

The defendants contend that the applicable statute of
limitatiéns precludes judicial review and federal liability with
respect to any.IIM account transaction that oeccurred prior to
October¥l, 1984. The defendants arrive at this date by working
backwﬁrd from the date of the commencement of this suit, June 9,
- 1996. First, tHe defendants note that the statute appliéable to
the case at bar, 28 U.S.C. § 2401(a) (1995), provides for a six-
yéar statute of limitations. Normally, the application of this
statute would.lgad to a cut-off date of June 9, 1990. However, on
November 5, i990, Congress passed the'Department of the Interior
and Reléted Agencies Appropriates ﬁill, Pub. L. No. 101-512, 104
~Stat. 1915. That act, which became effective on October 1, 1990,
included the following provision:

[Nlotwithstanding any other provision of law, the statute

of limitations shall not commence to run on any claim

concerning losses to or mismanagement of trust funds,

until the affected tribe or individual Indizn has been
furnished with the accounting of such funds.
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Id, In the defendants' view, the six-year statute of limitations
applies from the effective date of this act, October 1, 1990.
Hence, the defendants arrive at their cut-off date of October 1,
1984. Although the defendants ao not point to any specific date on
which the plaintiffs had notice of the accrual of their claims, the
defendants name several Congressional reports dating back before
1984 to suppért their -proposifion that the plain'i;iffs we;;f put on
inquiry notice of trust management problems with regard to their
" IIM accounts before the cut-off date.

The plaintiffs rely on the same statutory authorifp;: as the
defendants, but contend that plain language of Pub. L. No. 101-512
flatly prohibits the government from raising the dJdefense of
limitations in this action. The plaintiffs point to legislative
history and the Federal Court of Claims' interlocutory, unpublished
decision in Assiniboine & Sioux Tribes of the Fort Peck Reservation
v. United States, No. 773-87L (Fed. Cl. 1995), as support for their
interpretation of the act.

_ Assiniboine was a breach of trust suit brought by an Indian
tribe against the government for its mismanagement of trust funds; 
The plaintiffs brought claims seéking money damages, includihg
compensatory damages for in@gkest earned in the course of the
government's administration of the trust property, “ﬁoney not..
received pursuant to the applicable “standing appropriations order”
(to use the plaintiffs' terminolegy), and money that “was or should
have been in the trust accounts on December 23, 1981, as a result

of transfers toc the accounts and related interest, during the
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period August 13, 1946, through 1981." Id. at 6. To determine the
accuracy of the trust accounts as of December 23, 1981, the
plaintiffs requested an accounting. The government argued that the
six-year statute of limitations provided under 28 U.S.C. § 2501
precluded the recovery of funds before December 23, 1981, and that
the statute also pfecluded an accounting beforerthat time. The
court resolved the limitations issue on-two grounds. First, it
held that “[(a]n accounting . . . is the only mechanism to determine
the accuracy of the trust accounts at December 23, 1981." "Id.""
- Second, and relevant to this case, the court held that Ttté'
limitations issue is resolved by statute,” pointing to the 1994
appropriationszact;20 Id. The Court of Federal Claims went on to

state that 'the-7tolling' provision “established when plaintiffs

¥  Although the court did not further explain its holding on

this point, it apparently reasoned that the plaintiffs' claim for
relief was one for money damages as of December 23, 1981, and the
~ accounting was merely incidental to that relief. ' As such, the
statute of limitations could not limit the mechanism used to arrive
at the proper amount of money damages, but instead could only limit
the damages themselves. Hence, the accounting did not fall subject
to the statute of limitations. _
This holding, however, does not apply to the facts of the case
at bar because the plaintiffs do not seek an accounting as a remedy

incident to a money damages claim. Instead, the accouq%&ngggs the
remedy sought.

) *The tolling provision 1nﬁ61ved in Agglnlhglng mirrors the

language from the 1990 approprlatlons act at issue in this case.
This provision has been included in every other Department of the
Interior and Related Agencies Appropriations Act since 1990. See
Act of November 5, 1990, Pub. L. No. 101-512, 104 Stat. 1915; Act
of November 13, 1991, Pub. L. Ne. 102-154, 105 Stat. 990; Act of
October 5, 1992, Pub. L. No. 102-381, 106 Stat. 1374; Act of
Nobember 11, 1993, Pub. L. No. 103-138, 107 Stat. 1379; Act of
September 39, 1994, Pub. L. No. 103-332, 108 Stat. 24929; Act of
Apri} 26, 1995, Pub. L. No. 104-134, 110 Stat. 1321; Act of
September 30, 1996, Pub. L. No. 104-208, 110 Stat 3009.
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et

“should have known' of the breach of trust duties—after an
accounting has been furnished.” Id.

Although the entire text of the plaintiffs®' limitations

‘argument relies on the tolling provision of the appropriations act,

the plaintiffs do assert two other responses 1in two short
footnotes. First, the plaintiffs argue that they had no notice of
the defendanfs' breaches of trust and had no reason to know of
these breaches until the.defendants publicly acknowledged before
Congress their failure to properly manage Indian trust funds, then
unilaterally defied the mandate of Congress to audit and reconcile
the IIM trust. Second, the plaintiffs contend that the statute of
limitations should be equitably tolled because the defendants have

deliberately concealed the facts on which this action is based.

2. Applicable Law & Analysis
.. Before turning to the applicable law in this case, it is

useful to clarify the disputed issues. Both parties agree that 28

U.S.C. § 2401 and Pub. L. No. 101-512 govern in this case.?* The

defendants concede that limitations will not bar any transactions

“#n the IIM accounts that ocgurreg¢ on or after Octobengl, 39g4. It

is the transactions before_ghis date that are at issue. On these

3

transactions, the parties disagree in two ways. First, the parties

2lvhe six-year statute of 1limitations on actions brought
against the United States is a Jjurisdictional condition that
applies to the government's waiver of sovereign immunity. See
Spannaus v. U.S, Dep't of Justice, 824 F.2d 52, 55 (D.C Cir. 1987).
The courts of this cirecuit have held that as a conditien of
sovereign immunity waiver, the statute must be strictly construed.

See id.
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disagree on whether the +tolling language contained in the
appropriations act completely eliminates any limitations defense in
this action. Second, assuming limitations is a viable defense, the
parties disagree on the exact time at which the plaintiffs' cause
of action accrued, which triggers the statute of limitations. On
this point, however, the parties agree that the plaintiffs' cause
- of action accrued when the plaintiffs knew or should have known of
their right of action against the government.

The plaintiffs' interpretation of the tolling language
contained in Pub. L. No. 101-512 must be rejected. The tolling
provision at. issge states “[t]hat notwithstanding any other
provision of law, ghe statute of limitations shall not commence to
run on any claim concerning losses to or mismanagenment 6f trust
funds until the affected tribe or individual Indian has been
furnished with,an accounting of such funds.” Pub. L. No. 101-512.
'Under the plaintiffs! interpretation of +that language, the
liqitations defense has been completely eliminated as to their
claim for an accounting—which would necessarily include
transactions dating back several decade&—without regard to when
these claims accrued. |

Although the Court agrees that the plaintiffs fall under the
protections of the tolling statute because their claim is one for

“trust mismanagement,” these protections do not include the revival

of potentially long stale claims.?” The tolling language clearly

The determination of whether any of the plaintiffs' elaims
" are actually stale depends upon when they accrued, which is
discussed below.
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stops the clock from commencing® to run on the plaintiffs!' viable
claims as of October 1, 1990. But nothing in this legislative
history shows that the “tolling provision” was ever intended to do
more than its name suggests. In other words, the provision only
tolls a clock that has not commenced running. It canﬁot revive
claims for which the c¢lock stopped'running long ago.

The plain languagé‘hnd_the legislative history of the tolling
provision supggrt such- an interpretation. Although scant, the
legislative history shows that the provision was meant to “protect
the rights of tribes and individuals until reconciliation and audit -
of their accounts has been completed.” H.R. Rep. No. 103-158, 103rd
Cong., 1ist Sess. 57 (1993). Nothing in this statement of
legislative intent supports an argument that the “rights” being
protectéd include stale causes of action. Absent some clear,
contrafy expression of congressional intent that would lead to the
conclusion that™ Congresé meant to revive stale claims, the
plaintiffs' interpretation of the tolling language contained in
Pub. L. No. 101-512 must be rejected. See Rescolution Trust Corp.
V. Seale, 13- F.3d 850, 853:(5th Cir. 1994) (holding that the

Financial Institutions Reform, Recovery, and Enforcement Act of

®The tolling provision in the 1990 appropriations act, on
which the parties focus, does not even provide for the tolling of
pending claims as of October 1, 1990. In 1993, Congress added a
clause to cover pending cases, stating that the tolling provision
applied to “any claim in litigation pending on the date of this
Act.” Department of the Interior and Related Agencies
Appropriations Act, Pub. L. No. 103-138, 107 sStat. 1379, 1391
(1993} ; sge also H.R. Rep. No. 103-158, 103rd Cong., 1ist Sess. 57
(1993) (stating that the language was added to clarify. that pending
cases are included under this provision).
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1989, Pub. L. No. 101-73, 103 Stat. 183 (1989), does not revive
stale claims because “[s]ubsequent extensions of a limitations
period will not revive barred claims in the absence of a clear
expression of contrary legislative intent.” (citation omitted));
Urland v. Merrell-Dow Pharmaceuticals, Inc., 822 F.2d 1268, 1276
(3d Cir. 1987) (“Thus, it has consistently been held that the . .
. tolling statute does not act to revive claims that ha&ﬂélready
been barred by the applicable statute of limitations prior to the -
effective date of the {tolling statute].”); cf. Fullerton-Krueger
ILumber Co. v, Northern Pac. Ry., 266 U.S. 433, 437 (192.'5-)“\\3 (“It is
a rule of constfuction, that all statutes are to be considered
prospective, unless the language is express to the contrary, or
there is a necessary implication to that effect.” (ditations
omitted)); Davis v. Valley Distributing Co., 522 F.2d 827, 829 (9th
Cir. 1975) (“It is the general rule that subsequent extensions of-
a statutory limitation peried will not revive a claim previouéi&
barred . . . But the question is one of legislative intent.”
(citations omitted)}). Neither the plain language nor the -
legislative history of the tolling provision can support the.\:--
plaintiffs' sweeping interpretation..24 ']:'hereforle,r if the plaintif%é
can be allowed to bring thef;;cause of action for an accounting

based on the transactions that occurred before October 1, 1984[.”

they must show that these claims did not accrue prior to this date.

“To the extent that the interlocutory opinion in Assiniboine
stands for the proposition that the tolling provision was intended
to retroactively revive stale claims—a proposition not expiicitly
made in the opinion, the Court respectfully disagrees.
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Any claims that accrued before October i, 1984, would have been |
time barred before the enactment of the tolling provision in the
1990 appropriations act.?

The parties agree that the plaintiffs' claims accrued when the
plaintiffs knew or should have known that they had a valid right of
action for trust mismanagement against the government. The parties
disagree on when that occurred. The. question of when the
plaintiffs knew or should have known of their claim is a question
of fact. Goldman v. Beguai, 19 F.3d 666, 672 (D.C. Cir. 1994);-
Jones v. Rogers Mem'l Hosp., 442 F.2d 773, 775 n.2 (D.C. Cir. 197‘1‘)'
(per curiam). Given the factuat nature of the inquiry, the COurt_
declines to rule on the limitations issue at this juncture for
three reasons. First, the case law in this Circuit shows‘a strong
disfavor of making determinatidnsvonrlimitations issues at. the
- motion to dismiss stage. Sece Eirgsﬁgng_yL_Eizgsténg, 76 F.3d 1205,
‘1210 (D.C. Cir. 1995) fholding that the district court erred by
'-digmissing a case with prejudice on a motion to dismiss rather than
summary judgment); Richards v. Mileski, 662 F.2d 65, 73 (D.C. Cir.
1981) (“There is an inherent probiem in using a motion to dismiss
for purposes of raising a statute of limitations defensié% Although
it is true that a complaint some@iges discloses such defects on its
jface, it is more 1likely that the plaintiff can raise factual

setoffs to such an affirmative defense.”) ; Jones, 442 F.2d at 775

®The court declines to address absence of “pending claim”
language in the 1990 tolling provision. The defendants implicitly
concede that the provision tolls claim for which the clock has
already commenced, and the Court is not inclined to make arguments
for the defendants beyond this concession.
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' n.z. (“The issue of when plaintiff's decedent discovered the injury,
or through the exercise of reasonable diligence should have known
of the facts giving rise to the claim, is properly one for the
trier of fact, save for the exceptional case when it can be
established that there is no material issue of fact.”). Second,
even though the Court may properly judge a motion to dismiss for
lack of jurisdiction that raises the limitations defense at this
juncture under a summary judgment standard, see In re Swine Flu
Immunization Prods. sLiability Litigation, 880 F.2d 1439, 1441-43
| (D.C. Cir. 198%2), to do so would be premature at this point for the
same reasons that summary judgment itself is premature. Namely,
discovery has not been completed aﬁd to decide whether genuine
issues of material fact exist at this point would be imprudent.
'i‘hird, up until this point the parties have focused primarily on
the issue of whether the tolling provision of Pub. L. No. 101-512
precludes a limitations defense altogether. ‘Although the
'l'pla;intiffs raises (in footnotes) the inquiry notice and equitable
tolling issues in passing, neither party has fully briefed these
points. Such cursory treatment gives the Court little guidance on
‘#n important jurisdictional, issue. For these thregﬁreas-ogs, the
defendants' motion to disx_t}i.ss thi _plaintiffs' claims based on
transactions that accruedpberfore October 1, 1984 w,:LI‘l be denied.
The defendants remain free to raise their statute of limitations
defense at the summary Jjudgment stage, once the parties have

completed their discovery of facts that go to the plaintiffs'
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knowledge and have had the opportunity to adequately brief the

issues presented.?®

cC. Laches

The defendants move to dismiss the plaintiffs' Complaint based
upon the defense of laches. The defendants bear the‘burden of
proving this'defense. See Azalea Fleet, Inc. v. Drevfus Supply &
Mach,. Corp., 782 F.2d 1455, 1459 (8th Cir. 1986). The Court must

accept the factual allegations of the Complaint as true on a motion

" to dismiss for failure to state a claim upon which relief can be

granted. See Conley, 355 U.S. at 45-46. In general, the time
period for a laches analysis cannot begin to run until a
repudiation of the trust has occurred and the plaintiffs have
actual notice of it. See G. BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 964,
at .73 (rev. 24 ed. 1983). The Complaint allgges neither.
Thérefore, the defendants' motion to dismiss based on the laches
déﬁense will be denied. Again, the defendants can raise this

argument again if they so choose at the summary judgment stage

‘ - presumably the Court will address issues such as when the
plalntlffs' claims accrued, the effect of the statute of
limitations on an action for an accounting, the undisputed facts on
which the defendants base their argument that the plaintiffs' cause
of action for an accounting has accrued, and eguitable tolling.

‘Specifically, the Court expects to address the issue of the effect

of the trust relationship on the accrual of the plaintiffs' claims
under 28 U.S.C. § 2401(a). See Loudner v. United Statesg, 108 F.3d
896, 901 (8th Cir. 1996) (holding that the Indian plaintiffs, as
beneficiaries-of the trust, were under a lessened duty to discover
their claims against the United States as trustee for statute of

- limitations purposes under 28 U,S.C. § 2401(a) because of the

fiduciary relationship (citing Mg este
Inc. V. Unjted States, 363 F. Supp. 1238 (N. D‘ Cal 1973)))
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based upon the uncontested facts. At this time, however, the Court

cannot accept the defendants' factual allegations.

The defendants renew their request that the Court order the
parties to select jointly one sample of accounts on which to base
a statistical sampling ;pproach to facilitate a full accounting in
this matter. The defendants further ask the Court to order the-
plaintiffs to submit to the specific statistical sampling approach
proposed by the defendants. Such an order, in the defendants' -
view, would be a proper exercise of this Court's authority under
FED. R. 'civ, P. 23(d), which states:

In thé condﬁct of actions to which this rule applies, the

court may make appropriate orders: (1) determining the

course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of
evidence or argument; . . . [and] (5) dealing with
similar procedural matters.” :
Fm%.R.-Cnh P. 23(d). The defendants cite to the line of case law
déveloped under this rule in which courts have made procedural
orders and rulipgs for the pufpose of expediting the presentation
of evidence and discovery. See, e.d., Walsh v. Ford Motor Co., 106
F.R.D. 378 (D.D.C. 1985) (citing B_M, 524 F.2d 891
(9th cir. 1975)), vacated, 807 F.2d 1000 (D.C. Cir. 1986). The
plaintiffs contend that such an order is not authorized by FED. R.
Civ. P. 23(d) and that forcing the parties to use any given
statistical sampling approach would be tantamount to telling the

parties how they must prove their case. In this regard, the
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plaintiffs assert that such an order would be contrary to the basic
tenets of an adversarial system of justice.

The Court notes that the parties, at least at one point in
this 1litigation, apparently agreed that a Jjoint statistical
sampling approach would be advantageous. Specifically, such an
agreement would élleviate problems caused by incomplete, lost, or
destroyed documentation on the IIM accounts. Further, at;Ieast in
the defendants'! view, some sampling methodelogy may be the only way
for the plaintiffs to reach their goal of a full and accurate
accounting. 0

Despite these apparent advantages, the defendants' motion will
be denied. Although there would be substantial benefits to the
parties' agreeing on a given method or set of accounts on which to
base a sampling, such an agreement should-certainiy not be ordered
over the objection of all of the pléintiffs. Although the Court
arguably may have discretion to grant the defendants' request, ége
Court believes that such an order would be inappropriate on the
facts of this case. A court-ordered statistical sampling approach
would cross the line of providing efficiency and impinge'upon thé:
plaintiffs' right to try to prové their case under their owr.li
approach. The cases cited'u;)y the defendants are not to the

contrary.? To the extent that the defendants believe the.

7  In Walsh, the court discussed its discretionary powers

under FeEp. R. Civ. P. 23(d) in the context of limiting the scope of
discovery. In Blackie, the court mentioned its discretionary
powers under Rule 23(d) in the context of shaping the procedures of
the case to £it the proper legal reguirements of caunsation in a
securities fraud cause of action. In none of the cases cited did
the court order the parties to prove their cases under any given
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plaintiffs are seeking discovery that is not permittod by the

Federal Rules of Civil Procedure, they can assert (and have
asserted) proper motions in that regard. The Court has substantial
discretion under Rule 23(d) to shape the course of discovery in
class actions. If the defendants believe that the plaintiffs
cannot prove their case in the absence of an agreed statistical
sampling-methodology, then the defendants can assert that position
in a summary judgment motion or at a trial on the merits. For

these reasons, Defendants' Motion to Adopt Defendants' Saﬁpling-

Approach will be denied.

The plaintiffs have moved to strike six catego?ies ofrmaterial
filéd by the defendants: (1) Defendants' Statement of Material
Facts; (2) 29 exhibits;attached to'the defendants' material-facts
statement; (3) the defendants' Summary of Facts set forth in their
' mo@ion_for judgment on the pleadings with regard ﬁo prospective
relief; (4) Defendants' High Level Implementation Plan; (5) any
other references to the documents on which the defendants' fely in
their motions for judgment on the pleadings with re%%;dwgo the
plaintiffs' prospective or ret;gﬁpective claims; (6) Defendants'
" Statement Pursuant to this Court's May 5, 1998 Order.

Plaintiffs claim that the materials listed in (1) through (5)
must be stricken because they are extraneous to motions under FED.

R. CIv. P. 12, and because their consideration by the Court would

methodology.
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require conversion to summary judgment. Because summary judgment
would be premature, the plaintiffs argue that these materials
should be stricken. The defendants respond that materials outside
the pleadings may be considered for the purposes of a motion under
Rule 12(b) (1) and that summary judgment is appropriate anyway.

The plaintiffs' motion to strike the materials listed in (1)
through (5) will be denied. Except for the purposes of reviewing
the defendants' jurisdictional challenges under FEp. R. Civ. P,
12(b) (1) ,%® the submitted materials complained of need not be
considered for the purposes of a motion for judgment on the
pleadings. See Peters v. National R.R. Passenger Corp., 966 F;2d
1483, 1485 (D.C. Cir. 1982). Because the Court has denied
defendants‘ motion for summary judgment jn toto as premaﬁure, the
plaintiffs' motion to strike is moot in all other respects.

On May 5, 1998, this Court issued an order instructing the
defendants to “serve and file a statement of the specific respects,
riﬁfﬂnx, in which they concede that the.present management of the
trust here involved is inadequate.” Order of May 5, 1998 (emphasis
| added). The defendants timely filed their statement pursuant to
_%his order and, by way of iggcigic references to‘it§%5ta§g§ent of
Material Facts, detailed “the areas of the system whiéh need to be
upgraded.” Defendants' Statement Pursuant to May 5,-4998 Order at

I. The defendants went on to state that they “hold the view that

*To the extent that this Court must determine whether it has
jurisdiction over the plaintiffs' claims, the Court has considered
extra-pleading material. Haase v. Sessions, 835 F.zd 902, %05-06
(D.C. Cir. 1987).
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the present management of the trust, taking into account the
changes that are in process, is adequate.” Id. at 2. In the
plaintiffs' view, the defendants' statement is not responsive
because it relies upon future rather than present management
concessions and references exhibits that are otherwise "
impermissible for consideration by the Court at this juncture.?
The plaintiffs' motion to strike Defendants' Statement
Pursuant to this Court's May 5, 1998 Order will be denied. -The -
defendants clearly_concede that some improvements need to be made
and they incorporate them into their statement by reference to
their Statement of Material Facts. The defendants have taken the
position that their present management of the trust is adequate
because of‘onqoing reform. Although this position, to somé extent,
relies on future management, it is also directly responsive on the
matter of present management. To the extent that the defendants do
not concede present inadequacies, they are still,.of course, in
compliance with the Court's order. The Court explicitly stated
that the defendants were only ordered to concede inadequacies, “if
any.” The defendants' reference to outside documents in its
response to the qurt's order is not improper, eiﬁher. Although
the Court might be limited to the face of the Complaint with regard
to certain Rule 12 motions, no such requirement exists for the

Court's May 5, 1998 Order. The plaintiffs do not attempt to point

“Namely, the documents that the plaintiffs have moved to
strike listed in (1) through (5).
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to such authority. Therefore, the plaintiffs' motion to strike

Defendants' Statement Pursuant to May 5, 1998 Order will be denied.

VIITI. Conclusion

For the reasons given above, the Court will (1)DENY
Defendants' Consolidated Motion for Judgment on the Pleadings, and
in the Alternative, Motion to Dismiss or Motion for Summary
Judgment on Plaintiffs' Demand for Prospective Relief except that
the plaintiffs' claims for a writ of mandamus against defendants
Babbitt and Gover will be dismissed without prejudice; (2) DENY-
Defendants' Consolidated Motion to Dismiss Plaintiffs' Claim for
Retrospeétive Relief; (3) DENY Defendants' Motion to Adopt
Defendants* Saméling'Approach; and (4) DENY Plaintiffs’ ﬁotion to
Strike Extraneous Materials.

A separate order shall issue this date.

SO ORDERED."

EQC'M
" Roycg/C. Lamberth
United States District Judge

Date: //"5—--? y _
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UNITED STATES DISTRICT COURT *
FOR THE DISTRICT OF COLUMBIA

ELOISE PEPION COBELL,

et al., ;
Plaintiffs, ;
V. ; Civil No. 96-1285
) (RCL)
*Fof the Interior, ot ai., ) FILED
Defendants. ; NOV 5 1998
! Mmmwﬁgg%ﬁkﬁbdkgvuﬂa

ORDER

For the reasons given inhthe Court's accompanying méhorandum
opinion issued this date, it is hereby ORDERED that:

1. Defendants' Consolidated Motion for Judgment on the
Pleadings, and in the Alternative, Motion to Dismiss or Motion
for Suﬁmary Judgment on Plaintiffs' Demand for Prospective Relief
is DENIED excépt as to the plaintiffs' claims for a writ of
mandamus against defendants Bruce Babbitt, Secretary of the -
Interior, and Kewvin Govér, Assistant Secretary of the Interior,
which are hereby DISMISSED without prejudice. |

2. Defendants' Consolidated Motion to Dismiss Plaintiffs®
Claim for Retrospective Relief is DENIED.

3. Defendants' Motion o Adopt Defendants! Sampling
Approach is DENIED. )

Wit

4. Plaintiffs' Motion to Strike Extraneous Materials is
DENTED.

5. The following language is hereby stricken from fhe
Complaint as irrelevant to the plaintiffs' claims for relief:

(1) “[Tihe true totals would be far greater than those

amounts, but for the breaches of trust herein complained of.”

///"
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TR T s S o s e

Plaintiffs' cComplaint ¥ 2;

(2) “[Defendants]) have lost, dissipated, or converted to the
United States' own use the money of the trust beneficiaries.”
id. ¥ 3(4);

(3) “and to direct (the defendants] to restore trust funds
wrongfully lost, dissipated, or converted.” Id. § 4;

(4) “Failure to exercise prudence and observe the
requirements of law with respect to investment and deposit.df IIM
funds, and to maximize the return on investments within the

constraints of law and prudence.” Id. 21(g).

S50 ORDERED.

i Aol

Roytle C. Lamberth .
Date: [/ /- <. -4 g : ‘ United States District Judge
w @
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